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There has been a significant increase in public support for the legalization of marijuana in 
the recent decades. According to the Pew Research Center American Trends Panel, in 1969, just 
12% of Americans supported the legalization of marijuana while 67% of Americans reported that 
they support marijuana legalization in 2019.1 Despite the increased support, only a few states and 
Washington DC have legalized recreational marijuana use. Some states have decided against 
legalizing marijuana for recreational use and have legalized medical marijuana only. A number 
of states have decriminalized marijuana possession, where decriminalization of marijuana simply 
removes criminal penalties for possession of marijuana in reasonable personal quantities (this 
amount varies by state and in most states only applies to first time offenders). 
Within the last 25 years, the sale of marijuana has gone from being an illegal and heavily 
criminalized activity to being considered an essential business during the COVID-19 pandemic 
in states where recreational marijuana use is legal. To make matters even more complicated, 
marijuana remains fully illegal and not decriminalized at all on the federal level. Despite the 
various directions that individual states are headed and the constant position that the Federal 
government maintains, one thing is clear: the debate regarding whether or not we should 
criminalize the possession and sale of marijuana is pressing and controversial. 
It is my goal in this thesis to give a detailed account of the moral issues regarding the 
current approach to marijuana legislation in the US and offer what I consider to be a model 
approach that should be implemented when changes in marijuana legislation occur. As I will 
argue, the effects of current marijuana legislation create serious conflicts with morality. Because 
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of this, the solution must include some sort of moral redress—namely effective retroactive relief. 
This thesis will rely on philosophical methodology, empirical evidence and historical context to 
develop this framework. I will examine the sources of the moral problems due to current 
marijuana legislation and in doing so, I think that a morally appropriate approach to marijuana 
legislation will become clearer. Although many states have changed their marijuana legislation 
throughout the recent decades, what I will find is that with the exception of the February 2021 
legislation in New Jersey and March 2021 legislation in New York, marijuana policies in the US 
have missed or disregarded the true sources of the problematic effects of marijuana legislation 
and therefore did not offer adequate moral improvements. 
In order to propose an ideal approach to marijuana legislation and make the case for 
redress on moral grounds, I will begin with a description of the relationships that law and 
morality have with time. I will then present a number of thought experiments that I will use to 
determine what conditions must be met if redress is warranted. Next, I will discuss in detail 
various ways in which current marijuana legislation meet the conditions that make redress 
necessary. After establishing the need for redress, I will discuss decriminalization and 
legalization approaches. I will ultimately argue that if we take seriously the concepts that are 
explored in this thesis, only legalization has the potential to offer redress to the moral conflicts 
surrounding current marijuana legislation.  
While some may think the claims that I make in this thesis are bold, I think this approach 
is absolutely necessary. I will not attempt to over-simplify, nor over-complicate the problem and 
solutions regarding marijuana legislation as many states have done. When the problems and 
solutions regarding marijuana legislation are over-simplified, the risk of creating 





resorting to the comfort of stagnation and content is exponentially increased. I will attempt to 
avoid both extrema and instead develop a thorough, effective, and accessible line of thinking 
when approaching the problems of current marijuana legislation. 
 
Law, Morality and Time 
Law in Relation to Time 
One distinct feature of law is its relationship with time. It is generally understood that 
following the initial enactment of a law, the law will remain a law until it is explicitly amended, 
repealed or replaced. Laws continue to be enforced by others long after the person who created 
the law is no longer alive or serving as a legislator. This feature of law is necessary for a legal 
system to continue. In this way, it is clear that law is persistent--it transcends the time of those 
who write or enact laws.  
H.L.A. Hart describes this distinct feature of the persistence of law as follows: “[A law] 
though it must exist now, may in a sense be timeless in its reference: it may not only look 
forward and refer to the legislative operation of a future legislator but it may also look back and 
refer to the operations of a past one.”2 It is important to understand what this ‘timeless’ feature of 
law entails. The persistence of law explains the importance of a fact about law that is oftentimes 
overlooked: It is simply not possible to anticipate all of the future events that may make a law, or 
the application of a law, no longer useful or needed for a society. Laws are timeless in the sense 
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that once enacted, they will be applied in, and therefore have effects on, what is now the present 
and will become the past, as well as the future, until explicitly repealed or replaced. 
 
Morality in Relation to Time 
Morality has its own relationship with time that, while similar, is not identical to the 
relationship between law and time. Unlike law, morality is not subject to change on any given 
day at the hands of one legislator or one body of people. As Hart notes it, morality has an 
“immunity from deliberate change”3 in its essence. Morality cannot be changed like laws can, it 
can only be discovered and rediscovered.  While laws are generally intended to be effective 
indefinitely, the time may arise where a deliberate change to a law is warranted. In these cases, 
different legal systems have structures in place that allow such measures to be taken. Morals, on 
the other hand, cannot be changed by such an approach. Changes in moral values, while they do 
occur, happen over long periods of time and over generations. Because of this, it makes sense to 
say that as of a certain date some action will be illegal or on a certain date some action will no 
longer be illegal, but it does not make sense to say that on a certain date some action will become 
immoral or it will no longer be immoral to do some action. Additionally, when morals shift they 
do so in a spirit of revelation. In other words, when morals shift it is generally thought to be an 
improvement from the previous moral standard. Moreover, the newly discovered moral standard 
is generally thought to have been the correct moral perspective all along and previous moral 
perspectives were simply misguided or misinformed. 
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When faced with pressing moral or practical issues regarding a law, or the application of 
a law, the fact that a law will remain a law indefinitely, paired with the fact that laws inherently 
have social effects, gives us reason to give considerable thought to our laws and the impact that 
they may have. This requires us to examine laws for their effectiveness and impact on society—
especially laws that are thought to be unjust whether in principle or application. If a law can, in 
retrospect, be seen to have caused more harm to a society than good or disproportionately 
negatively affected a class of people, our understanding that it will continue to do harm in the 
present and future just as it did in the past, gives us reason to turn our attention to it and advocate 
for legislators to repeal or replace it. 
 
Retroactive Relief and Moral Imbalance 
Thought Experiments 
In the previous section, I discussed the distinct relationships that law and morality have 
with time. I concluded that the nature of these relationships charges us to pay special attention to 
laws, the application of laws, and their moral status. Laws change to keep up with the needs of a 
society; however, some laws have effects that do not simply go away when the law is changed. 
In this section, I will present a number of thought experiments in which laws change the criminal 
status of an action. With these cases, I will try to answer the question of whether or not persons 
previously found guilty of now voided laws should continue to serve their sentences or if 
retroactive relief is warranted. More specifically, I hope to learn what specific conditions must be 






Cases Where No Retroactive Relief is Warranted 
Tax Law. Consider a case where a country has tax laws that all of its citizens are subject to. The 
tax laws are designed so clearly and so thoughtfully that it is extremely difficult to apply the law 
in a discriminatory fashion and it is easy to determine when someone breaks the laws. Imagine a 
person from this country breaks the tax laws, is convicted of tax evasion, and is sentenced to 7 
years in jail. Three years into his sentence, the tax laws change in such a way that what this 
person did, would no longer be punishable. The question then becomes whether the state is 
morally obligated to give the person early release and offer them redress in, say, the form of 
expungement? 
I argue that although there was a change in the law, we would not feel compelled to 
release the person from jail. This is for a few reasons. First, the tax law was not changed because 
of past wrongdoings or harms that was caused by the law’s content. Second, the tax law was not 
applied in a discriminatory way. Perhaps the law was changed to meet the needs of the current 
economy. Whatever the reason may be, it is clear that in this situation the law is just in its 
conception and application, a moral conflict has not been created, and redress is not warranted. 
Speeding. Suppose that a person is caught driving 70mph within a city’s limits in which the 
speed limit is 35mph. Because the person was going so fast and sped past a school zone, they 
were charged with reckless driving, their license was suspended, and they were sentenced to 18 
months in jail. Within the next year, the city incorporated the area where the person was 
speeding into a new bypass highway and the speed limit became 65 mph. In this case, had the 
person been going 70 mph in this same area today, they would not have been charged with 
reckless driving. We can ask the question: Is the state is morally obligated to give the person 





Although there was a change in the current facts, we would not feel compelled to release 
the person from jail or offer expungement. The fact that neither the law nor the application of the 
law was unfair or discriminatory leads to the conclusion that no moral conflict was created which 
explains why we are inclined to continue to hold the person accountable. Changes in facts or 
circumstances alone, with respect to the law, do not automatically mean that we should offer 
retroactive relief. 
Harmful Substance. Imagine that a type of “medicine” is made illegal as a way to discourage the 
use of it because it is perceived to be ineffective and harmful to frequent users. Now imagine that 
someone is aware of the harmfulness of the drug but still sells it because it is very profitable, and 
they have been able to quit their day job with the profits gained from running the racket. 
Eventually the person is arrested because they have been caught selling the illegal medicine and 
is sentenced to 10 years in jail. Now suppose that many people still use the medicine because it is 
addictive and criminalizing it does not effectively deter people from using the medicine. 
Additionally, it is very costly to enforce the law so in efforts to conserve resources, the law is 
lifted. The question can again be asked: Is the state is morally obligated to give the person early 
release and offer them redress? 
In this case, although the law was changed, we are not compelled to undo the person’s 
sentence because there was no moral conflict created by the law or its application. The medicine 
was harmful. Hence the law was a fair law and it was applied it in a just manner. The law was 
not changed on moral grounds. The law changed because the enforcement was impractical due to 
it being very costly to criminalize the use of this substance and the criminalization did not 
decrease the use or availability of the medicine. Because no moral conflict was created, there is 






Cases Where Retroactive Relief is Warranted 
Beneficial Traditional Medicine. Imagine a similar situation as before in which a medicine is 
thought to be ineffective and harmful to users. Some people swear by the medicine, however, as 
it has been used by their ancestors for many generations. Now imagine that someone who 
believes in the medicine is caught, arrested, and sentenced to 10 years in jail for selling the 
medicine. The state does not conduct extensive research that could prove or disprove the 
person’s claims until 8 years later when compelled to do so for independent reasons. The state 
finds that the benefits of the medicine are genuine. The person who was jailed tried to convince 
the state of the benefits of the medicine all along. The state simply upheld untested myths about 
the medicine at first. Is the state morally obligated to give the person early release and offer the 
redress? 
Although the state was enforcing the law, based on the belief that the drug was harmful, 
research made them realize that they were originally mistaken about the harmfulness of the drug. 
Had the state exercised due diligence and properly tested the medicine, it would not have been 
illegal to sell the drug in the first place and the person would not have spent the past 8 years in 
jail. Because the state was wrong and cost the person time in their life, we would be compelled to 
suspend the person’s prison sentence and offer them some sort of redress in the form of 
retroactive relief and/or compensation. The moral conflict here was created because the state was 
wrong due to their negligence. The state has the authority to charge and sentence people to jail 
and that type of power requires careful consideration in each case. Reckless or lazy 
criminalization is an abuse of the power that the state possesses and creates a moral conflict due 





It is important to note that while failure for the state to provide due diligence can be 
thought of as a source of moral conflict, it is not the only way that a moral conflict can be created 
in a case like this one. Imagine a situation in which someone truly believed in the medicine that 
they were selling but the state, having done due diligence in their research, concluded that the 
medicine was ineffective. Years later, technological and intellectual advancements allowed the 
state to discover that the person was right all along. In this case, although the state had done 
research to their best abilities, they found out that they had been wrong all along. There was a 
moral conflict that had existed the entire time but was only recently discovered. In this case, the 
error came about because the relevant agents of the state are fallible. It is because of the authority 
and power that the state has over its citizens that when the state finds itself to have been wrong, 
even when due diligence was done, a moral conflict has persisted, and redress is warranted. 
Death Penalty. Consider the following thought experiment: Suppose that someone, in theory, 
defends the death penalty thinking that the law itself is a fair punishment for especially heinous 
crimes. They could ultimately oppose the law, however, because of how the law is being applied. 
This could be due to the pressing threat of miscarriages of justice resulting in a disproportionate 
number of Black and Brown people being sentenced to death than White people. When these 
factors are considered, the death penalty could be considered a serious moral offense. In cases 
like this, it is no contradiction for someone to support a law in theory but not in practice. 
If the balance between law and morality is of utmost importance, practice must outweigh 
theory when creating laws. Furthermore, if a law like the death penalty has been revoked on 
moral grounds, although redress could not involve bringing back anyone who has been executed, 
it would naturally follow that those who have previously been sentenced to death and are waiting 





conflict, both a change in the law and redress or retroactive application of the change in law may 
be warranted. This model, as I will argue, seems to offer a sound approach to the problem of 
marijuana legislation. 
 
Moral Imbalance  
The purpose of describing these different cases is to show how to identify what I call a 
moral imbalance. A moral imbalance, which can be generated in a number of ways, as we shall 
see, is what I take to be the key to satisfying the requirement for redress. When a law, or the 
application of a law, creates a moral imbalance, the feature of law’s persistence and the fact that 
morality exists independently from law and time gives us reason to revise the law and restore the 
moral balance if possible—that is, whenever a moral imbalance is being corrected and redress is 
possible, we ought to do so. This conclusion is commonsensical because if we do nothing, the 
moral imbalance will persist. In other words, the alternative to redress means that the moral 
imbalance will continue to be destructive as the status quo will not change. 
The first three thought experiments had no moral imbalance present in the content or the 
application of the laws. Furthermore, the reasons for changing the laws was not on moral 
grounds. All these things considered, we concluded that retroactive relief was not required in 
these types of cases. A moral imbalance was present in the last two cases, however, which is why 
retroactive relief was required. In the case of the beneficial traditional medicine, the moral 
imbalance was created by the government by criminalizing the medicine and wrongly sentencing 
many people to jail because they failed to do proper research on the benefits and risks of the 





that outweighed any of the potential benefits of maintaining the law. I will turn to marijuana 
legislation. 
 
Marijuana Legislation and Moral Imbalance 
New Evidence about Marijuana 
Research surrounding marijuana has been increased in recent years and the findings 
suggest that marijuana has medicinal benefits. This new information has caused a shift in the 
overall public approval for the drug because of the potential benefits but it is unclear whether 
there has been a shift in moral code regarding marijuana. It is also unclear whether this new 
research is now being done due to technology advancements and an increased interest or if the 
research could have been conducted long ago if the government had exercised due diligence. 
Because of this, while it may be warranted to change the law because of the new information, it 
is still not clear that redress is warranted.  
Redress is needed when a moral balance is to be restored. Although this case is similar to 
the case of the beneficial traditional medicine, the new evidence about marijuana is not yet a 
strong argument for retroactive relief for a few reasons. First, research has yet to come to a 
consensus about the medicinal benefits and harms of marijuana use and federal agencies like the 
Food and Drug Administration have yet to endorse the medicinal beneficial claims made about 
marijuana. 4 Unlike the case of marijuana, in the beneficial traditional medicine thought 
experiment, the benefits and potential side effects were fully proven and the findings were 
essentially undisputable. Secondly, it is not clear whether people caught selling marijuana were 
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doing so because they truly believed in the medicinal benefits or if they simply were doing it to 
make money by exploiting other people’s addictions. While the former would create a moral 
imbalance, it is not yet clear that a moral imbalance that negatively impacts marijuana sellers is 
present in the latter scenario. If we are to have a strong argument that not only a change in 
marijuana laws is necessary but also retroactive relief is necessary, the new information at our 
disposal alone does not seem to suffice. In what follows, I will offer three sources of moral 
imbalances related to marijuana legislation that, as I will argue, satisfy the conditions that must 
be met to make retroactive relief necessary. 
 
Discriminatory Intent 
The infamous War on Drugs, as declared by President Nixon in the 1980s, was paraded 
as a tough and highly punitive response to drug addiction. The goal of Nixon, as later admitted 
by a former advisor of his, was to persecute and punish Nixon’s enemies, namely Black people 
and those who opposed the Vietnam war.5 The solution for Nixon’s goal of targeting Black 
people was to punish them more severely than White people in the form of drug criminalization. 
The confession of this was not necessary, however, because it was evident in the results of the 
criminal proceedings during that time.  
This effort was extremely evident with respect to the criminalization of crack vs cocaine. 
The distribution of crack, the cooked down and hardened version of cocaine that was popular in 
communities of color, was punished at rates 100:1 in comparison to cocaine, the pure powder 
version of the drug which was more popular in White communities. 6 This means that someone 
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found distributing cocaine would have to have 100 times the amount of someone found 
distributing crack in order to receive the same penalties. This discriminatory intent during the 
War on Drugs era and beyond was not only applied to crack but to all drugs, including 
marijuana, more generally with legislation like the 1994 Crime Bill.7 These deliberate arbitrary 
discrepancies in drug laws created a moral imbalance. This set a longstanding precedent to the 
“tough on crime” approach that has engulfed America.  
 
Discriminatory Application 
The War on Drugs was successful in its attempt to normalize the criminalization of drug 
use. Instead of viewing addiction as a medical issue—which warrants medical treatment—the 
War on Drugs instilled in the majority of America that the appropriate response to addiction was 
to treat addicts as criminals. This skewed criminalization was internalized by White and Black 
people alike as the War on Drugs served to reinforce negative stereotypes and myths about Black 
people. 
Racial disparities in drug criminalization are not confined to the past. These disparities 
continue today. Although drug use rates among White and Black people is similar,8 in 2011, 
studies showed that Black people were incarcerated for drug-related crimes 5-7 times more than 
White people were.9 This is why minorities are significantly overrepresented in the criminal 
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https://www.congress.gov/103/statute/STATUTE-108/STATUTE-108-Pg1796.pdf 
8“Rates of Drug Use and Sales, by Race; Rates of Drug Related Criminal Justice Measures, by 
Race.” Rates of Drug Use and Sales, by Race; Rates of Drug Related Criminal Justice Measures, 
by Race, The Hamilton Project, April 13, 2021. 
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lated_criminal_justice. 
9 Alana Rosenberg, Allison K Groves, and Kim M Blankenship, “Comparing Black and White 





justice system as over 60% drug related arrests from 2009 to 2018 involved racial/ethnic 
minorities despite these racial/ethnic groups making up just 30% of the US population.10 Our 
prison population has grown exponentially and it is by no mistake of the criminal justice system 
that American prisons are full of Black and Brown people convicted of drug charges. 
Even if one thinks that drug laws should exist, one cannot ignore the racially biased 
application of the laws. Like in the case of the death penalty, there is a clear misapplication of 
the law which creates a moral imbalance. Because of this moral imbalance, a change in the law 
and retroactive relief is necessary. 
 
Structural Injustices 
The vicious cycle of poverty, inadequate educational resources, and limited job 
opportunities all contribute to, and are tightly correlated with, drug use and drug distribution. 
This is a very complex cycle and the role that race plays in this cycle is crucial. No matter how 
one enters the cycle, once inside, it can be extremely difficult to escape. A person may find 
themselves in a state of poverty because they did not have a quality education during their 
childhood and were therefore not able, or perhaps did not have the desire, to further their 
education in hopes of a well-paying career. A person could also find themselves in poverty for 
simply not being able to find a decent paying job. The inability to find a decent paying job could 
be due to a lack of education, a criminal record, or external economic factors such as a struggling 
economy. When there is an economic downturn it is almost always the poorest people who feel 
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10 Ricky Camplain et al., “Racial/Ethnic Differences in Drug- and Alcohol-Related Arrest 
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the brunt of the effects. When people are unable to make enough money through legal avenues to 
survive, or when making money through legal methods is not a feasible and realistic possibility 
for a person, it is not uncommon for the person to turn to drug use to cope with such bleak 
circumstances and/or drug sale as a means to acquire money to simply survive. 
There is much to be said about the various factors at play which may increase the 
likelihood of drug use and drug sale. However, it is of the utmost importance that one considers 
the “invisible factors” that are always acting on over-criminalized and underserved communities. 
Although unseen, these forces are direct results of intentional harm handed down to minorities 
from the hands of our most fundamental institutions in the form of structural racism. These 
invisible factors act on individuals within these communities, sometimes even without their 
knowledge. Nevertheless, the people in these communities are required to navigate these factors 
as a part of their continuous goal of survival. It is not until we make a conscious effort to 
consider these factors that we can offer our most genuine attempt at restoring moral balance both 
in a retroactive as well as a forward-looking way for the problem of marijuana legislation.  
 
Just one source of a moral imbalance is all that is needed for redress to be warranted and 
the three aforementioned moral imbalances offer ample reasons for redress surrounding 
marijuana legislation. I am in no ways arguing that we must end racism, poverty, and create a 
utopia in order to address the problem of marijuana. Instead I am arguing that for as long as these 
factors contribute to drug use and sale, we ought to consider them. Merely changing a law will 
not correct the moral imbalance on its own. The moral imbalance must be directly acknowledged 
and targeted in new legislation if we are to avoid perpetrating the moral imbalance.  Even when 





many states that are amending and abolishing laws against marijuana, there are currently people 
still in jail and/or with criminal records relating to marijuana. Most states even explicitly prohibit 
those with recent drug convictions to legally own a marijuana business under new laws.11 New 
legislation must explicitly state how it will apply to past charges, because wherever it does not, it 
is assumed to not be applicable retroactively. If we are to truly learn from our moral mistakes, 
we must be able to not only identify said imbalances, but also the causes and catalysts for these 
imbalances so that we may not repeat the same moral offenses. 
Some states have started to acknowledge moral imbalances present in their marijuana 
laws and have decided to change them. The pressing question remains whether states should 
legalize marijuana or if they should just decriminalize it. In what follows, I will attempt to 
answer this question, keeping in mind all of the concepts that I have developed thus far. 
 
 Decriminalization, Legalization, and Retroactive Relief  
 Is Decriminalization Enough? 
Many supporters of marijuana legalization argue that one of their main reasons 
for supporting marijuana legalization is because drug criminalization has directly contributed to 
the disproportionate imprisonment of Black and Brown people. To these supporters, the moral 
imbalance is clear, and this is a sufficient reason for us to reevaluate the (over)criminalization of 
marijuana. Entire communities have been devastated not necessarily because of drug use itself, 
but because of the disproportionate criminalization of drug use. These racial injustices and the 
devastation that this outdated, punitive approach to drug use is mostly highlighted by supporters 
of marijuana legalization. However, the moral imbalance caused by this approach to drug use is 
																																																						





so undeniably wrong and so evident that even opponents of marijuana legalization find it 
difficult to ignore these facts when considering appropriate drug policy. 
Gregg Edwards, opponent of marijuana legalization and executive director of Don’t Let 
NJ Go To Pot, acknowledges these indisputable discrepancies but argues in an interview that 
legalization of marijuana is not necessary to address racial injustices in drug criminalization. He 
thinks that mere decriminalization of marijuana will cause the racial injustice concerns to “fall 
away.”12 Edwards, and many other supporters of decriminalization, reason that if everyone is 
allowed to possess the same standard amount for personal use, the racially-biased arrests and 
convictions will inevitably decrease because those who use similar amounts will be treated 
similarly under the law regardless of race/ethnicity. This means that, in theory, previously 
targeted—typically Black and Brown— communities would be treated equally with respect to 
drug use as under-policed—typically White—communities. 
I am not convinced that decriminalization alone will restore the moral imbalance that 
remains due to the unresolved and highly punitive approach to marijuana use. Decriminalization 
will not eliminate the present moral imbalances for three reasons. First, decriminalization laws 
usually only apply to a person’s first marijuana possession offense. This means that people who 
live in over-policed areas are less likely to benefit from the one-time warning that 
decriminalization offers because increased police presence also increases the likelihood that they 
will encounter police more than once. Secondly, decriminalization only applies to those who are 
caught possessing marijuana, not selling it. This means people who are drawn into dealing due to 
structural injustices, and who also likely live in over-policed areas, will not benefit from 
																																																						







decriminalization. Thirdly, decriminalization does not prevent biased application of marijuana 
laws. Police can, and will, look for reasons to ramp up drug charges that are not protected by 
decriminalization laws. In fact, many states have decriminalized marijuana since the 70s and yet 
are still over-criminalizing it.13 This just further goes to show that simply changing a law will not 
correct a moral imbalance without deliberate action. 
Anyone who takes the racial injustices and moral imbalances seriously cannot arrive at 
the conclusion that decriminalization alone is powerful enough to adequately address and bring 
redress to these issues. Decriminalization extends too much discretion to police officers who 
often misuse their power and avoid decriminalization laws all together. I will go on to argue that 
legalization is the only approach to marijuana legislation that has the capacity to address and 
restore moral imbalances. It is important to note, however, that legalization must include redress 
or it will also fail to restore the moral imbalances. I will now turn my attention to two states, 
New Jersey and New York. These states have not only recently changed their marijuana 
legislation, but have also centered social justice and offered retroactive relief with their new 
legislation. I think these two states offer model approaches that other states should adopt for their 
marijuana legislation laws. 
 
The New Jersey Legislation  
Up until very recently, every state that decriminalized or legalized marijuana did so in an 
incomplete manner if addressing the moral imbalance caused by the over-criminalization of 
marijuana was of any concern. On February 22nd 2021, New Jersey passed A21 – “The New 
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Jersey Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Act.”14 
These historic bills are what I consider some of the closest legislation to date to a sufficient 
attempt at addressing the moral imbalance surrounding the problem of marijuana. Senator 
Nicholas Scutari of New Jersey says, 
 
“Too many people have been arrested, incarcerated and left with criminal records that 
disrupt and even destroy their lives. We don’t want the criminal justice system to be an 
unfair barrier to success. By implementing a regulated system that allows people age 21 
and over to purchase limited amounts of marijuana for personal use we will bring 
marijuana out of the underground market where it can be controlled, regulated and taxed, 
just as alcohol has been for decades. New Jersey will now be a leader in legalizing a once 
stigmatized drug in ways that will help the communities hurt the most by the War on Drugs 
and realize the economic benefits of the new adult-use cannabis market.”15 
 
For lawmakers in New Jersey, it is clear that redress was needed. New Jersey will extend 
expungement to all of its citizens with nonviolent marijuana charges, including those who were 
distributing. This suggests that New Jersey lawmakers understand the invisible forces at play that 
are working on the most vulnerable communities. Another unprecedented feature of this 
legislation is that revenue from legal marijuana sales will be reinvested back into communities 
that have been devastated the most. New Jersey has identified these areas as “impact zones” and 
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determines them by assessing many hidden factors. 16 The methods of redress that New Jersey 
implements are model examples and clearly demonstrate that New Jersey is attempting to restore 
the moral imbalances surrounding past marijuana legislation. 
 
The New York Legislation  
In New York, Governor Andrew Cuomo, decriminalized marijuana in 2019.17 Since it is 
known that all races use drugs at similar rates, decriminalization of marijuana would, in theory, 
put people who use drugs at similar rates on an even playing field. Governor Cuomo states,  
 
"For too long communities of color have been disproportionately impacted by laws 
governing marijuana and have suffered the life-long consequences of an unfair marijuana 
conviction. Today is the start of a new chapter in the criminal justice system. By providing 
individuals a path to have their records expunged, including those who have been unjustly 
impacted based on their race or ethnicity, and reducing the penalty for unlawful possession 
of marijuana to a fine, we are giving many New Yorkers the opportunity to live better and 
more productive, successful and healthier lives. This law is long overdue, and it is a 
significant step forward in our efforts to end this repressive cycle and ultimately mend our 
discriminatory criminal justice process once and for all”18  
																																																						
16 The New Jersey Cannabis Regulatory, Enforcement Assistance, and Marketplace 
Modernization Act, (2020), https://www.njleg.state.nj.us/2020/Bills/A0500/21_S3.PDF 
17 “Senate Decriminalizes Marijuana Use In New York State,” Senate Decriminalizes Marijuana 
Use In New York State (The New York State Senate, 2019), 
https://www.nysenate.gov/newsroom/press-releases/senate-decriminalizes-marijuana-use-new-
york-state. 








It is important to note that this expungement only applied to possession charges, not distribution 
charges. 
The legislation in New York, while a small step in the right direction, was not a complete 
(or near-complete) remedy. The retroactive relief, while automatic, only applied to low-level 
possession charges. This means that if you were caught, or suspected of, selling marijuana and 
charged as such, your record would still be blemished and the marijuana charges on your record 
would still negatively impact other areas of your life. As Melissa Moore, Deputy NY State 
Director for the Drug Policy Alliance, put it, “this bill also fails to address the collateral damages 
of prohibition, including affected individuals’ access to employment, housing, address family 
separations, immigration rights, and other avenues to economic security. Given the extensive, 
life-changing inequities created by discriminatory and draconian enforcement policies, true 
justice requires the allocation of tax revenue to community reinvestment programs for impacted 
communities.”19  
Governor Cuomo described the decriminalization initiative in New York as legislation that 
made an honest attempt to address the past, but, upon further examination, it is clear that redress 
was not complete and the legislation did not restore the moral imbalances of the past. It did not 
consider the invisible factors that may have led people to sell drugs and instead excluded those 
people from the relief. It did not clearly identify the areas that were most vulnerable to the over-
criminalization of marijuana and did not make an effort to reinvest into those communities in an 
effort to stop the cycle. 
																																																						






On March 31st 2021, Governor Cuomo signed legislation (S.854-A/A.1248-A) which 
legalized adult marijuana use.20 This legislation, similar to the New Jersey legislation, also 
includes retroactive relief, focuses on past injustices caused by the biased application of 
marijuana laws, and aims to create jobs. A large portion of the revenue generated by the taxes 
associated with the legal sale of marijuana will be reinvested back into local education, 
community grants, and drug treatment and public education efforts within communities that have 
been negatively affected the most.21 In a press release, Governor Cuomo says, 
 
“For generations, too many New Yorkers have been unfairly penalized for the use and sale 
of adult-use cannabis, arbitrarily arrested and jailed with harsh mandatory minimum 
sentences. After years of tireless advocacy and extraordinarily hard work, that time is 
coming to an end in New York State… Legalizing adult-use cannabis isn't just about 
creating a new market that will provide jobs and benefit the economy -- it's also about 
justice for long-marginalized communities and ensuring those who've been unfairly 
penalized in the past will now get a chance to benefit.”22 
 
This statement is similar to the statement Cuomo made in 2019 but the legislation is more 
closely aligned with his stated goals this time around. The governor and other legislators realized 
that the decriminalization effort made in 2019 did not make as big as an impact that was needed 
																																																						
20 Senate Bill S854A, (2021), https://legislation.nysenate.gov/pdf/bills/2021/S854A 
21 “Governor's Press Office,” Governor's Press Office, 2021, 
https://www.governor.ny.gov/news/governor-cuomo-signs-legislation-legalizing-adult-use-
cannabis. 







to truly address the longstanding moral imbalances. The fact that the decriminalization method 
was not amended but instead replaced by legalization also seems to support the idea that 
decriminalization does not have the capacity to tackle the sources of the moral imbalances. As 
Assembly Speaker Carl Heastie notes, “When we decriminalized adult use of marijuana in 2019, 
the Assembly Majority knew that legalization had to be done the right way - in a way that would 
help not harm our communities that have been devastated by the state's drug laws.”23 
 
Conclusion 
The purpose of this thesis has been to give a detailed account about how we should 
approach the problem of marijuana legislation and to explain and avoid common mistakes that 
do not address the sources of the problems. I began with a discussion about time and its 
relationship with law and morality. This discussion highlighted the similarities and the 
differences between law and morality with respect to time, namely the fact that unlike law, 
morality cannot be changed by sudden human deliberate interference, instead it can only be 
discovered. Next, I presented a number of thought experiment cases where retroactive relief was 
warranted and other where it was not. All the thought experiments where retroactive relief was 
necessary shared something in common: a moral imbalance. From this observation, I concluded 
that in order for retroactive relief to be necessary, a moral imbalance must be present. I then 
turned to marijuana legislation and presented three core aspects in which a moral imbalance was 
present. Because of these moral imbalances surrounding marijuana legislation, retroactive relief 
is warranted and necessary. Next, I entertained the question of whether decriminalization or 
legalization was the better approach to addressing the present moral imbalances surrounding 
																																																						





marijuana legislation. I concluded that decriminalization alone, as it has been used in the US, 
falls short and is not sufficient for addressing and correcting moral imbalances. 
Decriminalization allows discriminatory application of law to continue and it does not consider 
the structural injustices and invisible factors that lead marginalized groups to increased drug use 
and sale. But also, legalization can fall short if it is not constructed carefully. Neither legalization 
nor decriminalization alone will inherently right the wrongs of the past. A righting of these 
wrongs must be intentional and include measures that provide retroactive relief if we are to truly 
restore the moral imbalances. It is not enough to simply end the War on Drugs approach to 
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